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In Massachusetts

• A Privatized Waste Site Cleanup program for state 
sites established in 1993.

• Established a “Licensed Site Professional” (LSP) to 
manage cleanups on behalf of state.

• MA Institutional Controls implemented at Cleanup 
End Point (Response Action Outcome)

• Activity & Use Limitations or AULs are 
Massachusetts Institutional Controls.
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Licensed Site Professional (LSP)
http://mass.gov/lsp/lsphome.htm

• An individual with a college degree in science or 
engineering who has:

• At least 5 years of experience conducting and 
overseeing hazardous waste site assessment and 
remediation at the decision-making level

• At least 8 years of total professional experience
• Good moral character
• Passed Board’s exam (technical and regulatory)
• Continuing Education requirements
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Three Types of AULs
Voluntary:
1. Notice of Activity and Use Limitation (~1,800) 
2. Grant of Environmental Restriction (~12)
Involuntary:
3. DEP-imposed Environmental Restriction (0)

• MassDEP “Guidance on Implementing Activity and 
Use Limitations” issued 5/1999
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Grants v. Notices
Grants

• Greater control
• Legally enforceable 

contract 
• Enforceable by DEP under 

MCP
• Subordination Agreements 

ensures priority of AUL 
over prior interests in 
property

Notices
• Lesser control
• Not a legally enforceable 

contract
• Enforceable by DEP 

under MCP
• No Subordination 

Agreements
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Grants vs. Notices  (cont.)

Grants
• Department review
• Subject to DEP audit
• Filing Requirements for 

DEP review
• Filing Fees
• Easements granted to 

DEP - access rights and 
rights to conduct 
investigations of 
Restricted Area and/or 
remediation activities

Notices
• No Department review
• Subject to DEP audit
• No filing requirements 

for DEP Review
• No filing Fees
• No easements granted 

to DEP
• No groundwater
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The AUL Notice
• Document, recorded at the registry of deeds or registered 

with the land court
• Prepared and implemented in same manner as other real 

estate documents
• Provides Notice of residual OHM
• Specifies Permitted uses/activities
• Specifies Inconsistent uses/activities (GRANT = Restricted)
• Specifies restricted area
• Specifies Obligation and Maintenance Conditions
• Establishes duties to evaluate future proposed activities, 

site use change, and conduct response actions, if 
necessary
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What Does a NOTICE Look Like?
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Monitoring & Enforcement
“A two-tiered Approach”

1. Public Notice and Outreach

2. Audits & Enforcement
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PUBLIC NOTICE AND OUTREACH
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Massachusetts AULs

• Implemented at ~9% of waste sites achieving a 
Cleanup End Point or RAO

• 91% on commercial or industrial properties
• 9% on residential properties
• ~ 240 Towns/Villages across State (of 351 or 68%)

• ~ 100 filed each year (declining)
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Registry of Deeds
• Notice filed in County where AUL located

• Keeps information in property title

• Requirement to include marginal references

• Requirement to reference in future deeds  
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Local Officials

• Must be provided in writing along with a 
complete copy of the AUL Notice within 
30 days of recording/registering the 
AUL to:

- Chief Municipal Official (CMO)
- Board of Health (BOH)
- Building Code Enforcement Official
- Zoning Official



of 
Massachusetts Department

ENVIRONMENTAL  PROTECTION

Legal Notices

• Where?
- Published in local newspaper
- Copy sent to local officials

• What?
– Identifies the site
– Party conducting the cleanup
– How to get information
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MassDEP Resources
• Online:

http://www.mass.gov/dep/cleanup/sites.htm
• Sites Database
• List of AUL Sites
• GIS Data Layer 

• Regional Service Centers File Reviews:
– Western: Springfield
– Central: Worcester
– Northeast: Wilmington
– Southeast: Lakeville

ICMA Web Ring
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Registry Research

• Available Online:
– www.masslandrecords.com

• Search By:
– Owner
– Location
– Book & Page Number

[Example: BK/PG 36543/285
Middlesex South County (Cambridge), RTN 3-13583]

http://www.masslandrecords.com/
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AUDITS & ENFORCEMENT
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AUDITS OF AULS
STATUTORY MANDATE

– M.G.L. c. 21E § 3A(0)
• Mandates that MassDEP audit a minimum of 20% of all sites for which annual compliance 

assurance fees are required to be paid.  
– Chapter 206 of the Acts of 1998 (“Brownfields” Legislation)

• MassDEP shall perform a targeted audit on all sites at which an activity and 
use limitation has been implemented in order to ensure that response actions 
not overseen or conducted by the department are performed in compliance 
with chapter 21E and regulations promulgated thereunder. In the event the 
department determines that a targeted site is not in compliance with chapter 
21E, it shall take any and all action it deems appropriate to enforce the 
provisions of said chapter. 

REGULATORY REQUIREMENT 
– 310 CMR 40.1100

• MassDEP may initiate, at any time, a Random or Targeted Audit of any site subject to an 
Activity & Use Limitation.
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ENFORCEMENT OF AULS
STATUTORY MANDATE (1998 Brownfields)

– M.G.L. c. 21A § 16

• Allows MassDEP to assess a civil 
administrative penalty up to $25,000 per day 
for “failure to comply with the terms of an 
activity and use limitation” per 
c. 21E  
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Audit Focus

3 Components:
• Technical Work [RAO*] 
• Legal Instrument [AUL Notice] 
• Obligation & Maintenance Conditions 

[AUL Notice]

* RAO = Response Action Outcome Statement or Close Out Report
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Audit Goals & Tools
• File Review

– 100% of Technical Work through
L1 AUDIT FORM

– 100% of Legal Instruments (NOTICE)  through 
L1 AUDIT FORM

• Site Inspection 
– 50% of Obligation & Maintenance (O&M) 

Conditions through L2 Audit
• Comprehensively Review (Review + Inspection) 

– 20% of all components through L3 Audit
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Technical Work Audit Criteria

Technical Adequacy of Response Action Outcome 
(RAO) documentation or End Point:

• Site Conditions
• Assessment
• Risk Characterization
• Source Elimination or Control
• Documentation
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L1 Audit Form - RAO
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Technical Audit Results

• 50% of RAO’s Required Follow-up
Actions

• Follow-up Actions
– 40% More Work
– 10% Retraction
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Legal Instrument (NOTICE)
Audit Criteria

• Executed by the Owner
• Recorded or Registered 
• Define AUL Area
• Permitted and Prohibited Activities
• Obligations and Maintenance Conditions
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L1 Audit Form – AUL NOTICE
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Legal Instrument (NOTICE)
Audit Results

• 64% Required Follow-Up Actions

• Follow-Up Actions:

• Failure to Define AUL Area

• Not Authorized to Sign

• Altered Notice (boilerplate in Regulations)

• Language Unclear (e.g. “MCP speak”)



of 
Massachusetts Department

ENVIRONMENTAL  PROTECTION

O&M Inspection 
Audit Criteria

• Are Site conditions maintained in accordance with the 
AUL?

• Intended Use of Property

• Exposure pathways eliminated
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O&M Inspection Form
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O&M Inspection 
Audit Results

• 80%+ in compliance

• Problems Identified: 

• Failure to Maintain Pavement or Cap
• Excavation in AUL Area
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Long-Term Monitoring 
Program

• Developed an Internal “Re-inspection” Program
– Intent to re-inspect sites every 5-years
– And/or focus on “high concern” sites
– Issue bi-annual inspection assignments based on 

last inspection date.
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Monitoring Tools

• Re-use O&M Inspection Forms for on-
going inspections

• Use Pictometry complimented by GIS 
for “desktop” inspections
– 2003 flyover
– Allows pre-inspections of site 
– Helps prioritize inspections and resources
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Pictometry Example (April 2003)

ADD PICTOMETRY EXAMPLE
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Re-inspection Audit Results

• 24% identify violations
• Most common problem is 

“failure to comply with terms 
of AUL”, which are primarily 
compromised barriers (when 
required) such as pavement

• Although there is “Higher 
level enforcement” exposure 
($$$), mostly involves “lower 
level enforcement” 
(warning).  
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MA “Wish List”

• Improve Tracking & Public Access
• Require Funding for Future Maintenance (e.g 

Paving)
• Increase Public Sector Roll 

• Create AUL Permits

• Require Annual Reporting (e.g. ownership change)

• Include Dig Safe
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